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DIGESTS OF RECENT OPINIONS 


NEW TRIAL — As to Damages 
only—Malicious Prosecution — 
Claim For Punitive Damages 

New Jersey Court of Errors and 
Appeals 

Dadayo v. Severance 

April 30, 1936 

On appeal from Supreme Court. 
Reversed. 

James Mercer Davis, 
lant. 

Isaiah Matlock, for respondent. 

Lloyd, J. 

Plaintiff had a verdict for $150 
n a malicious prosecution action. 
The verdict was set aside as in- 
adequate and a new trial granted 
23 to damages only, which result- 
ed in a verdict for $3,000. 

This appeal involves certain ex- 
-eptions to portions of the court’s 
harge at the first trial. 

Held: Portions of the court’s 
harge constituted reversible err- 


r. 


for appel- 


In addition, the court should not 
have granted a new trial on dam- 
uges only. The proofs at the first 
trial showed that plaintiff had 
been arrested at the instance of 
iefendant, and jailed for eleven 
jays. The first verdict of $150 
was so manifestly inadequate as 
strongly to suggest that there was 
substantial doubt in the jury’s 
mind of any right of action. Also 

retrial on damages only was im- 
proper because the complaint 
claimed punitive, as well as com- 
pensatory damages, and the jury 
could not adequately assess puni- 
tive damages without the proofs 
to establish liabiiity being again 
presented. 


INHERITANCE TRANSFER TAX 
—Deductibility of Taxes Paid 
Foreign State 

New Jersey Court of Errors and 
Appeals 

Dorrance v. Martin 

April 30, 1936 

On appeal from Supreme Court 
(reported 13 M. R. 168) affirm- 
ing decision advised by V. O. 
Buchanan on Inheritance Trans- 
fer Tax assessed against the 
Estate of John T. Dorrance, de- 
ceased. 

John Milton and William A. 
Schnader, for appellants. 

David T. Wilentz, Duane E. Min- 
ard for respondent 

Per Curiam affirmance. 

Case, J. (dissenting in part) 
Appellant’s contention that it 

was error not to allow as a de- 

duction transfer inheritance tax- 


paid to the state of Pennsylvania 
is well taken. Our statute (P. L. 
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1929, Ch. 144) allows to be de- 
ducted, inter alia, “Transfer taxes 
paiqg or payable to other states 

..om any property the transfer 
of which is taxable hereunder.” 
There is nothing in the statute to 
support the conclusion of the 
court below that this means taxes 
“for which there was a legal lia- 
bility on the part of the estate, 
under the laws of this State or 
binding upon this State.” 

The tax to Pennsylvania was 
paid under compulsion, after ap- 
pellants had fought it vigorously 
and carried it as far as they could 
on appeal. Regardless of where 
the testator was actually domi- 
ciled, the Pennsylvania tax was 
an inheritance transfer tax paid 
to another state, and, under our 
statute was deductible. 

(Continued on Page 5, Col. 2) 





Current Decisions 


MUNICIPAL CORPORATIONS— 
Removal of Police Officer—Re- 
view by Court of Common Pleas 
—Constitutionality of Statute. 

Union County Court of Common 
Pleas 

The Inhabitants of the City of 
Plainfield, v. Timothy O’Driscoll 

May 4, 1936. 

McGrath, J. 


Police Officer Timothy O'Driscoll | 


was dismissed from the Plainfield 
Police Department after a hearing 
by the Common Council of the 
City of Plainfield. He now ap- 
peals to this court under Chapter 
29 of the Laws of 1935, (P. L. 1935, 
p. 67), which provides that any 
person who shall be so removed 
may appeal such removal to the 
Court of Common Pleas, which 
shall proceed to hear the matter 
de novo. The act applies only in 
those cities which have not adopt- 
ed the provisions of the Civil Ser. 
vice act and the city of Plainfield 
has not adopted such provisions. 
The City of Plainfield moves to 
dismiss the appeal on the ground 
that Chapter 29 of the Laws of 
1935 is unconstitutional because it 
invades the constitutional prerog- 
ative of the Supreme Court to re- 
view by certiorari the action of an 
inferior tribunal. This point has 
been disposed of in the cases of 
Edwards v. Petry, 90 N. J. L., p. 
670 and Newark v. Kazinski, 68) 
N. 
such statutes amount to a mere 
regulation since the judgment of 
the Common Pleas is ultimately 


| supervised in the Supreme Court 
es of approximately $14,394,698.88 | 


on certiorari. The test is whether 


| the proceeding is statutory -_ 
|not according to the course of the| 


common law, (City Bank of Bay-| 
onne v. O'Mara, 88 N.J.L. p. 500). 
The same principal applies where 
the appeal or review is by way of 
trial de novo. (State v. Court of 
Common Pleas of Essex County, 
2 .N. J. Misc., p. 1143; City Bank 
of Bayone v. O’Mara, 88 N. J. L., 
p. 500). 

It is further urged that the stat- 
ute provides for appeal to the 
“court’? rather than to the judge 
and that this would result in a 
jury trial. This, however, does 
Upon this appeal the 
Common Pleas do not exercise 
common law jurisdiction but only 


J. L., p. 59, which hold that/| 


Laws Of 1936 


(Effective dates follow each Act) 








CHAPTER 64 (April 21, 1936) 
Gives effect to corporate réor- 
ganization by court order under 
Bankruptcy Act without recourse 
to stockholders to stockholders or 
directors. 
CHAPTER 65 (April 21, 1936) 
Creates Palisades Interstate 
Park Commission as joint instru- 
mentality of New Jersey and New 
York by interstate compact. 
CHAPTER 66 (April 21, 1936) 
In cases in which lien of New 
Jersey brought in question and 
said lien is for inheritance taxes, 
notice to state to be served on 
Attorney General to contain full 
particulars as to estate. (See 59 
N. J. L. J. 145) 
CHAPTER 67 (April 21, 1936) 
Validates issuance of municipal 
bonds under Article VI A, local 
Bond Act, despite errors in bond 
schedule. 


U.S. Code Amended 


Suits in 





Venue of Stockholders’ 
the Federal Courts 
Section 51, Judicial Code of the 

United States (U. S. C., title 28, 
ec. 112), as amendeq by Public 
Act No. 522 (S. 2524) signed by 
the President, April 16, 1936, now 
contains a proviso with regard to 
venue in that class of stockhold- 
ers’ suits brought under the di- 
versity of citizenship jurisdiction 
of the Federal courts in which a 
stockholder of one _ corporation 
brings suit on behalf of the cor- 
poration against another corpora- 
tion incorporated in another state. 
As was pointed out by the House 
Committee on the Judiciary in its 
Report, under the law as it ex- 
isted prior to the amendment if 
a holding company and its sub- 
sidiary corporation were incorpor- 
ated in different states no Fed- 
eral court could have entertained 
a stockholders’ suit without the 
consent of both corporations. The 
section as amended reads as fol- 
lows, the proviso effecting the 
change relating to venue shown in 
bold face: 


“Sec. 51. CIVIL SUITS; 
WHERE TO BE BROUGHT.—Ex- 
cept as provided in the five suc- 
ceeding sections no person shall 
be arrested in one district for trial 
in another in any civil action be- 
fore a district court; and, except 
as provided in the six succeeding 
sections no civil suit shall be 
brought in any district court 
against any person by any origin- 
al process or proceeding in any 








(Continued on page 3 col 2) 


other district than that whereof 
he is an inhabitant; but where 
he jurisdiction is founded only on 
| the fact that the action is between 
citizens of different States, suit 
shall be brought only in the dis- 
trict of the residence of either the 
plaintiff or the defendant; except 
that suit by a stockholder on be- 
half of a corporation may be 
brought in any district in which 
suit against the defendant or de- 
fendants in said stockholders’ ac- 
tion, other than said corporation, 
might have been brought by such 
coporation and process in such 
cases may be served upon such 
corporations in any district where- 
in such corporation resides or may 
be found.” 


po 


(Continued from previous Issue) 


OREGON ABOLISHED IN 1929 

Common law marriages were 
abolished by statute in Oregon in 
1929.39 The abolition was accom- 
plished by repealing a statute en- 
acted in 192540 which legalized an 
irregular union only if the parties 
had cohabited for over a year and 
there were children. The abolish- 
ing statute of 1929 was intro- 
duced by Representatives Corkin 
and Hamilton and Senator J. O. 
Bailey, as members of a Repeal 
of Laws Commission which had 
been provided by the 1927 session 
of the legislature. The Statement 
of the Objects of the repealer, 
made by these gentlemen on the 
introduction of the bill, is. ex- 
pressed in plain language—they 
knew what they were talking 
about: 

In Huard v. McTeigh, 113 Or- 
egon 295, the supreme court 
held there was no common law 
marriage in Oregon. In an at- 
tempt to make such derelicts 
beneficiaries under the working- 
men’s compensation law this 
act was passed by the 1925 leg- 
islature. Realizing the mistake, 
the 1927 legislature passed 
chapter 414 amending the com- 
pensation act and the same leg- 
islature passed a bill repealing 
this chapter 269 which was ve- 
toed by the governor under the 
impression it was humane to il- 
licit offspring. The supreme 
court has said the doctrine of 
common law marriage is contra- 
ry to public policy and public 
morals. It places a premium 
upon illicit cohabitation and of- 
fers encouragement to the har- 
lot and adventuress. The mar- 
riage relation in fact is the 
very foundation upon which our 
government rests. No one can 
be sure whether this law is an 
attempt to cure matters prior 
to 1925 or to cure subsequent 
relations. The state should not 
wink at or condone immoral re- 
lations; such condoning tends 
to demoralize society and to de- 
cay the commonwealth. 

The opinion in Haurd v. Mc- 
Veigh decided in 1925 is also 
straight forward. It holds that 
common law marriages were not 
recognized in Washington where it 
was claimed the marriage was 
made; that such marriages were 
contrary to the public policy of 
Washington concerning the sol- 
emnization of marriages in Wash- 
ington as clearly expressed in its 
statutes relating to marriages; 
that such statutes must be held 
to be mandatory. And the court 
noted, strange as it seemed, that 
the question of the validity of 
common law marriages was for 
the first time in the history of 
the court squarely before the 
court for decision. 





NEW YORK ABOLISHED 
IN 1933 

“In no other state has the doc- 
trine of common law marriage 
had so varied and significant’ a 
history as in New York.’41 New 
York had no marriage statutes for 
more than half a century after 





39 Laws 1929 Chap. 149 p. 123. 

40 Laws 1925 Chap. 269 p. 484. 

41 Fred S. Hall in 30 Col. Law Review 
(1930) 
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By MARSHALL VAN WINKLE 
Advisory Master Of The Court Of Chancery Of New Jersey 





the Revolution42 If there 
been a marriage statute in Nej- 
York in 1809 Chief Justice Ket _ 
might have decided in a case th 





came before him43 that comma A) 7 


law marriages were then invall 
in New York, just as Chief J; 
tice Parsons decided that tk 
were invalid in Massachusetts 
1810 on the basis of @ ma 
statute then in force in 
chusetts44; and, as a consequen 
common law marriagés wor 
have been declared invalid in me 
if not all of the states where the 
survive. 

Common law marriages wel 
made invalid in New York by 
statute enacted in 1901, but th 
statute was repealed in 190° 
Many lawyers disputed the effec 
of the repealer; but uncertaint 
was ended by a close vote in th 
Court of Appeals in 1917, the vot 
being four to three, with Justic 
Cardozo among the dissenters.4 
This case held, on a constructio; 
of legislation, that common lat 
marriages were valid in Ney 
York. However, it is clear tha 
the repeal was unintentional; i 
was a mistake which occurred i 
the setting up of a general revi 
sion of the Domestic Relation: 
Law by a Board of Statutory Con 
solidation.46 

The Decedent Estate Commis 
sion, created by the New Yorl 
legislature, completed its werk i 
March 1933, it then being com _ 
posed of Surrogate James A. Fo 
ley of New York City as chair 


a Faget 


man, ang Surrogates Louis B 
Hart, George A. Slater anc 
George A. Wingate. These exper: 


ienced men designed three import: 
ant bills which were introduced by 
Senator George R. Fearon of Sy: 
racuse, N. Y., and which were 
passed by the legislature ané 
signed by Governor Lehman. The 
first of these statutes abolishes 
common law marriages in aon 
York.47 

I now quote from the New York 
State Bar Association Bulletin of 
June 1933: 

Senator George R. Fearon 
drew and secured the passage 
of the bill which abolished com, 
mon law marriages in this 
State. The Act took effect up- 
on the date of its approval by’ 
Governor Lehman on April 29th, 
1933. It amends Section 11 of 
the Domestic Relations Law. 
The history of legislation upon 
the subject of common law mar- 
riages is interesting. In 1901 
after considerable discussion, 
both in the newspapers and in 
the Legislature common law 
marriages were prohibited in 
(Continued on Page 2, Col. 1) 





42 Ibid. 

43 Fenton v. Reed 4 Johns, 52 

44 Milford v. Worcester 7 Mass. 

45 Ziegler v. Cassidy 220 N. Y. 98 ior7)| 
a workmen’s compensation case. Mar-' 
riage statutes being under construction, 
and the majority holding that. certain 
statutes were directory only, of 

the opinion invokes the authority of 
the old U. S. Supreme Court case Meis- 
ter v. Moore 96 U. S. 76 (1877) Cardozo’s 
vote meant that he thought common 
law marriages were invalid in New York 


& 
: h 


in the period 1901 to 1917; but his vote 


did not prevail. 

46 “The introducer, Senator oa H. 
Cobb, of Watertown, N. Y. ted 
to the writer that it was not his inten- 
tion to repeal the provision men 

and that the fact that repeal was actu- 
ally effected escaped the attention of 


everyone”. 
Pred S. Hall, 30 Col. Law Rev. (1930) 





47 Chap. 606 Laws 1933 
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State by Chapter 339 of 
laws of that year. Some 
later the Board of Statu- 
Consolidation completed 
_— in consolidating the 
is general laws. The func- 
“of that Board had been 
. one of consolidation 
‘ than of constructive 
: mendment or substantive 

hange in the former general] 
ws. The change in common 
w marriages made by the 
‘Legislature of 1907 upon the 
of the Consolidated 
ws is perhaps the only ex- 
of substantive change 
made in this revision. Whether 
the change was inadvertent, or 
in the nature of a legislative 
“4oker” has never been ascer- 
Rained. In any event in 1917 
F ithe Court of Appeals in Matter 
[of Ziegler v. Cassidy’s Sons, 
220 N. Y. 98, found an intent on 
F'the part of the Legislature in 
the consolidation of 1907 to ef- 
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fect a change in the previous 
policy of the law and to ree» 
tablish common law marriages 
as valid. 

The specific amendment made | 
by the Fearon law provides that 
“no marriage shall be valid un- 
less solemnized” by the persons 
authorized in Section 11, Domes- 
tic Relations Law to perform a 
marriage ceremony — minister, 
priest, rabbi, or public official 
or by formal written contract 
entered into between the par- 
ties to the marriage. The new 
statute does not affect valid 
common law marriages duly 
entered into between January 
ist, 1908 and the effective date 
of the new amendment April 
29th, 1933. The measure ap- 
pears to be a most desirable 
one, The argument has al- 
ways been advanced in support 
of the recognition of common 
law marriages, that it assists 
in the legitimatizing of children 
born of them. On the other 
hand experience has shown that 
these cases are extremely few 
and that the right to assert a 
common law marriage has led 
| to grave abuses. With the gen- 
eral knowledge that such unions 
will not be recognized in the 
future, marriages of the parents 
under the statutory form should | 
result either by formal 
mony or by written contract 

The right to assert a common | 
law matriage after the death | 
of one of the parties, became 
a fertile field for fraudulent 
claims, especially because of 
the increased rights given in 
recent years to a surviving wife 
or husband. In the New York 
Evening Sun recently an edi- 
torial summarized the advant 
ages of the new law when it 
stated the effect of the former 
statute as follows: “On the 
debit side were instability of | 
marriage and the opportunity | 
given to unscrupulous women | 
to work blackmail or to break | 
wills”. Aninteresting side| 
light of the observations of the 
Surrogates has been that there 
have been more and more claims | 











cere- | 


asserted by alleged “common | 
law husbands”. 
Senator Fearon’s own inform- 


ing statement in the same num- 
ber of the Bulletin is interesting: 
The Legislature of 1933 defi- 
nitely abolished common law 
marriages in New York State 
| Since Colonial days the stat- 
us of these marriages entered 
into without ceremony but by 
oral agreement has been a sub- 
ject of controversy and their 
legal validity has changed from 
time to time. 

Common law marriages were, 
of course, adopted from the old 
English Common Law and were 
apparently valid among the 
earliest Dutch settlers of the 
State of New York. The Par- 
liament of England abolished 
it in 1753, but it appears that 
the Act did not carry into the 
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Colonies, and this type of mar- 
riage continued to be recog- 
nized up to the time of the Rev- 
olution. 

The status seemed to be in 





some doubt until the year 1809 
when Chancellor Kent definitely 
declared them legal. 


Surrogate | 
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ee 


langer ease, quoted Judge Kent 
as follows: 

“No peculiar ceremonies 
are requisite by the common 
law to the valid celebration 
of the marriage. The con- 
sent of the parties is all that 
is required; and as marriage 
is said to be a contract jure 
gentium, that consent is all 
that is required by natural or 
public law.” 

The common law marriage 
remained valid in this State un- 
til 1827 when the Legislature 
established their status by stat- 
ute and there was no change 
for nearly three quarters of a 
century or until 1901 when the 
law was repealed and the com- 
mon law marriage ceased to 
have legal sanction. In 1907 
the Legislature repealed the 
law of 1901 and did zo in lang- 
uage that left the status of the 
common law marriage in doubt 
and subject to controversy. The 
1907 law declared that “the 
marriage must be solemnized” 
and specified those persons, 
other than clergymen who 
might perform the ceremony. 


x 





Was this language merely di- 
rectory or did it absolutely in- 
hibit common law marriage? 


Was it the legislative intent to 
declare marriage invalid unless 
solemnized? In 1917, the Court 
of Appeals declared that com- 
mon law marriages in this 
State were valiq and that has 
been the rule since 

To me it has always seemed 
in the highest degree inconsist- 
ent that we should require the 
issuance of marriage licenses 
in order to protect those enter- 
ing into marriage relations from 
hasty marriages; that we should 
enumerate those persons legally 
capable of performing the mar- 
riage ceremony and at the 
same time should recognize the 
validity of a marriage entered 
into merely by oral contract. 

Common law marriages have 
been justified primarily on the 
ground that they protect inno- 
cent children from the stigma 
of illegitimacy. On the other 
hand, they have been the basis 
of many attempts on the part 
of unscrupulous persons. to 
blackmail both individuals and 
the estates of decedents. Many 
fraudulent claims have been 
filed against estates and deced- 
ents ang have given rise to un- 
necessary and costly litigation. 

In 1929 a new section was 
adtied to the Decedents Estate 
Law which greatly increased 
the right of the surviving wife 
or husband in the estate of a 
deceased spouse, and thus cre- 
ated a new temptation to set up 
a claim against an estate on the 
grounds of a pretended com- 
mon law marriage. 

It was primarily on this ac- 
count that the Commission to 
Investigate Defects in the Laws 
of Estates gave favorable con- 
sideration to the proposal that 
the common law marriage be 
abolished. The subject has been 
for so long a matter of contro- 
versy, however, that the Com- 
mission did not choose to intro- 
duce it as a Commission bill. 
It was upon its recommendation, 
however, that I presented the 
bill to the Legislature. Its 
passage and signature by the 
Governor I think will do away 
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“The new law in no way inter- 
feres with marriage, but it does 
protect the parties thereto, and 
makes each marriage a matter of 
record, thereby insuring to a wo- 
man her full rights. Common law 
marriages while valid caused all 
sorts of trouble’”.438 

New York has a marriage stat- 
ute49 which permits a marriage 
by written consent signed by both 
parties and at least two witnesses, 
which contract needs to be ac- 
knowledged before a judge of a 
court of record, and the acknowl- 
edged conract is to be forwarded 
by the judge to the clerk who is- 
sued the license. There was a 
former statute to the same gen- 
eral effect. But these contract 
marriages are practically unheard 
of.50 





NOT REALLY CONTROVERSIAL 

When the vote was called in 
the 1933 New York legislature on 
the bill to abolish common law 
marriages, 140 assemblymen vot- 
ed for the bill, and not one voted 
against it. In the senate 44 sen- 
ators voted for the bill, and a lone 
vote was cast against the bill by 
Senator Julius S. Berg, of New 
York City. Desiring very much 
to learn Senator Berg’s reasons 


what they were, and the senator 
very courteously gave them to me 
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|for his solitary vote I asked him | 
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48 
49 Chap. 535 Laws 1935 

50 “An almost forgotten form of mar- 
riage authorized by an old statute 
which permits a couple to marry them- 
selves with the subsequent approval of 
the court was submitted to Supreme 
Court Justice Mitchell May in Brooklyn 
yesterday for his signature It was 
said to be the first time in 20 years 
that a contract marriage form had 
come before any court Justice May 
took the contract under advisement, 
but it was said that the law (Art. 3 
sec. 11 of the Domestic Relations Law) 
required the couple to appear personally 
before the court when the contract was 
submitted for approval, 
done yesterday.” 

N. ¥. Times Jan. 21, 
51 Senator Berg: 
“I did vote against the enactment of 
this statute and I am exceedingly sor- 


which was not 


1933 


ry that I stand practically alone in my 
view upon the subject 

Of course, I recognize the existing pos- 
sibilities for the so-called injustices 


arising out of the common law mar- 
riages and I for one, would be happy to 
support any legislatite aim to correct 
such injustices 

Simply because unhappy 
ist under the administration of law 
doesn’t mean that we have to go al! of 
the way in our endeavor to cure the 
il You know and I know that men 
and women do live together without 
going through the formality of a legal 
marriage and I just could not make 
iyself blind to facts and conditions as 
hey are so that I could support the 
bill introduced by Senator Fearon 
It“Is my contention that John and 
Jane living together, sharing an apart- 
ment. purchasing merchandise in the 
neighborhood store, belonging 
church together, and known in the 
community as man and wife, are in 
fact man and wife whether a county 
clerk or a member of the pulpit blessed 
them or not. 

I am likewise not unmindful of the 
fact that the legalization of a 

does not make it a successful venture. 
I am more inclined to the thought that 
a couple living together voluntarily, 
rather than by compulsion of the law, 
might make more of a success of the 


situations ex- 






to a 


venture because the continuity of hap- 
piness arises out of their voluntary as- 
sociation with each other. 


MACKENZIE &CO. 


115 a NEW YORE 
BARCLAY 71-7847 


BIBS AND APPRAISALS 
made direct to Estates on all Muni- 
cipal Bonds 








with his permission to print them, Tel. WHiteball 4-5284 

which I do in full in a footnote.51 Bell Tel. NY 1-564 
(Continued on page 3 col. 1) — “4 
Bditorial in Albany Evening News APPRAISAIS 








Complete Surveys — Tax Valuations 
Court Testimeny 
FIEDLER APPRAISAL CORP. 
14 Park oe Newark, N. J. 

Wm C. Piediler, Pres. 
Franklin Hannoch, M.AI., Vice Pres. 
MArket 3-4424 











VERON ASSOCIATES 
1l West 42nd St., New York, 
LOngacre 5-5785 
FUNDS AVAILABLE 
for 
Mortgage Refinaneing 
Purchase of Whole Mortgages 
Mortgage Certificates 
and Participations 


N. Y. 











BONDS for INVESTMENT 
List on Request 
R. H. Johnson & Co. 
Members New York Curb Exchange 
70 Wall Street, New York 











Stocks Bonds 


Margin Accounts Carried on 
Conservative Terms 


Finch ,Wilson & Co. 


Members New York Stock Exchange 
120 BROADWAY, NEW YORK 














CASH PAID FOR 
TITLE COMPANY 
PRIVATE MORTGAGES 
AND REAL ESTATE 
Paid Up or in Arrears 


Covering Real Estate, Vacant or 
Improved, Located anywhere in 
Greater New York or Westchester 


QUICK ACTION 
HIGHEST PRICES PAID 


MORTGAGEES PROPERTIES, 
Incorporated 
87 AVENUE A, NEW TORE 
Drydock 4-0100 




















89 BROADWAY 
NEW YORK 





We are distributing a pamphlet which lists 
Corporation Bonds 

| believed to be 

LEGAL INVESTMENTS IN NEW JERSEY 


Listed alphabetically and also according to 
classification, ratings and yields. 


Copies upon request. 


IRA HAUPT & CO. 


MEMBERS NEW YORE STOCK EXCHANGE 


Telephone—Digby 4-3000 


14 CLINTON ST. 
NEWARK, N. J. 















































































































» 








any 
IFICATES 
BONDs 


issued by 
[PANIES 


R All 


PS 





LING 


een 9-043) 
2A 1-1254 





SS | 


» 





| 


page Three 


NEW JERSEY LAW JOURNAL, THURSDAY, MAY 14, 1936 





SS — 


cree crema 


——— 





~ Common Law 


~ Marriages 


(Continued from page 2) 





Perhaps we may assume that the 
yiews of Senator Berg are shared 
py others, if not by any member 
of the 1933 New York legislature; 
and perhaps we may further as- 
sume that his reasons are the 
principal if not the only reasons 

may be urged against the 
abolition of common law mar- 
riages by statute. Are these rea- 
ns good reasons why all mar- 
riages should not be regulated by 
statute? Should not aJl marriages 
however created or agreed to or 
performed be registered? 

When common law marriages 
were abolished in Missouri in 1920, 
the vote in the house was 111 for, 


hat 

that 
] 
i 


™ 


w 


and 6 against. The vote in the 
senate was $31 for, and none 
against. 


In Oregon in 1929 the vote in 
1e house to abolish was 44, and 





certainly do not advocate free love 
common law marriages but I can/| 
oneeive of two people living together | 





14 against. Im the senate the 
vote was 27 for, and 2 against the 
bill. 

We of course do not expect un- 
animity in legislative votes; we 
know that votes are often deliv- 
ered from mixed motives; some- 
times, while they are registered 
against a bill, they are really 
aimed at the personality or the 
affiliations of the introducer of 
the bill, without which there would 
have been affirmative votes, There 
are no reported debates to be ex- 
amined so we can only surmise 
what reasons, if any, motivated 
negative votes. For myself, I 
can only say that I have searched 
but have found no reasons why 
common law marriages should not 
be abolished. Any apparent rea- 
son that I have found is referred 
to somewhere in this article. [ 
a sure that we are entitled to say 
that the question is not really 
controversial. 

(To Be Continued Next Week) 





Current Decisions 


Continued from page 1) 








for an entire life time as man and/ the statutory jurisdiction confer- 


wife, and to me, it seemed unfair to! 
ieprive such a lady of her inheritance 
and other rights under the law. It 
eems to me to be unfair, that a man 
hould be privileged jo encourage 4 
ady to live with him and that after 
five or six years to throw her aside 
perhaps with a baby, simply because 
they were not married by a county 
lerk or blessed by a member of divinity. 
Despite the fact that the law has been 
hanged in our State, I nevertheless 
feel the same way about it today as I 
felt in 1933, and you are privileged to 
juote me.” 
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red. 
case is to be tried in accordance 
with the statutes governing the re- 
moval of police officers in such 
cases and in accordance with the 
principles laid down by the Su- 
preme Court in numerous cases 
as to what constitutes a fair trial. 

(See Valentino v. Bird, 57 N. J. 

L., p. 538). 

The motion to dismiss the ap- 
peal on the ground that the stat- 
ute is unconstitutional will, there- 
fore, be denied, 

MORTGAGE FORECLOSURE — 
Right to Strict Foreclosure 
against Tenants Omitted. 

In Chancery of New Jersey 

Mesiavech v. Newman 

April 27, 1936 

Mr. A. Michael Lepore, (Mr. John 


W. Ockford, of counsel), for 
Complainants. 
Mr. Edward A. Smarak, for De- 


fendants. 
Egan, V. C. 

The complainants seek to fore- 
close a possible equity of redemp- 
tion which may exist in favor of 
the defendants, who are tenants 
in possession of the premises; they 


| having been omitted a parties de- 


fendants in the original foreclos- 
ure suit in which a decree was en- 


tered and a sale had thereunder | 


(In re Monroe v, Smarak, et als, 
Chancery docket 100, page 662). 
Monroe was the complainant in 
the conventional foreclosure pro- 
ceeding. He purchased the prop- 
erty, described in the bill of com- 
plaint, at the Sheriff's sale, at a 
nominal bid of $100.00. He con- 
veyed the premises to one Ross, 
who afterward conveyed it to the 
complainant, Mesiavech. 

The defendants, Newman and 
Frank, occupied the premises un- 
der a lease, which was subsequent 
to the foreclosed mortgage. A 
second mortgage for $7500.00 was 
cut off by the decree in the fore- 
closure proceedings. 

The answer herein raises the is- 
sue of the right to insist upon or- 
dinary, conventional foreclosure 
insteag of strict foreclosure. Shall 
there be a resale? Or shall there 
be a time fixed within which the 
defendants have the right to re- 
deem, failing in which, they may 
be barred? 





ceedings instituted by Monroe, the 
defendants, being tenants of the 
mortgaged premises, 


were not 


made parties defendants to that 


suit, It appears that A. Michael 
Lepore, Monroe's solicitor at the 
time of the filing of the original 
bill of foreclosure, had knowledge 
of the tenancy, and of the lease 
held by these defendants, dated 
October 1, 1932, under which they 
were required to pay a monthly 
rental of $125.00. Notwithstanding 
the expressed stipulation of $125. 
monthly rental, the tenants paid 
but $75.00 per month. Lepore, 
knowing the stipulation in the 
lease, was also aware that the 
tenants were not paying the 
amount agreed upon. Consequeént- 
ly, he concluded that since the 
terms of the lease were being ig- 
nored, it had been waived and dis- 
carded by the parties to it. Pend- 
ing the foreclosure proceedings, 
Lepore collected the monthly rent- 
al of $75.00 from these defendants. 

Immediately prior to the insti- 
tution of the foreclosure suit, the 
then owner of the premises was 
willing to convey to the mort- 





The implication is that the, 


gagee for a consideration; but they 
could not agree as to the amount, 
and, thereafter, the foreclosure 
suit was initiated. Immediately 
prior to the decree, and the sale 
of the premises thereunder, Le- 
pore requested the defendants to 
permit him to examine the lease. 
In response to his request, the de- 
fendant Newman, presented it to 
him and he examined it. Lepore 
says there was nothing in, or 
about it to indicate that a change, 
or a modification of the amount 
of $125.00 monthly rent had been 
made; this unchanged instrument, 
plus the $75.00 monthly payment, 
he says, convinced him that the 
parties had abandoned the lease. 
He then told Newman the lease 
“was no good.” Newman says 
that when he exhibited the lease 
to Lepore that there was at- 
tacheg to it a rider which modi- 
fied or changed the amount of the 
monthly payment from $125.00 to 
the sum of $75.00. Lepore says 
after the exhibition of the lease 
to him by Newman, that he pro- 
ceeded with the forecloure pro- 
ceeding and concluded them with 
the sale by the Sheriff for the 
amount above expressed. He test 
ified that he felt because of his 
bona fida assumption that the 
written lease had been abandoned, 
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> 


the subsequent owner would have 
| no difficulty in terminating what 
| he believed to be, the tenancy from 
}month to month of these defend- 
ants. 

After the sale and its confirma- 
tion, and possession by the subse- 
quent owner, Lepore instituted in 
the District Court an action to 
dispossess Newman and Frank, 
the defendants. In the course of 
the trial, counsel for Newman and 
Frank presented the lease with a 
rider thereto attached showing a 
modification of the monthly rent 
from $125.00 to $75.00. Lepore 
says that was the first knowledge 
he had of the “rider’, or that 
there had been a modification in 
writing of the monthly rental, and 
that the lease was “alive”. There- 
upon, the District Court proceed- 
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In the original foreclosure pro- | ings were dismissed; and this suit 














wag instituted. 

Ross, Monroe’s grantee, con- 
veyed the premises to the com- 
piaigant, Mesiavech, a purchaser 


Seasoned 


for value. There is evidence that I 4 
the property is worth no more nvestments ts j 
than the mortgage debt, including Fei 
the taxes) paid. + 
When the lease was executed RAILROAD * te 
mg first mortgage was in default. UTILITY ‘om 
n Boteler v. Leber, 112 N. J. Eq. om ‘oe 
441, 164 Atl. 572, Vice Chancellor a ee 
Berry enunciated the rule that in INDUSTRIAL . “e 
this state a mortgage creates an BANK STOCKS . 
immediate estate in fee in the 


mortgagee subject to defeasance INSURANCE 8 a : 


by redemption, with a postpone- PREFERRED STOOKS 
ment of possession until default, iF; 
and held that after a default the H 


“stMenaueaen: we Cherry 
Wheeler & Co. 


with the mortgagor The pro- 
nouncement in that case applies 
with all its force to the facts in 
the instant case. In Fletcher v. BUFFALO 
McKeon, 71 N. ¥Y. App. Div. s. c- René Gite. 
75 N. ¥. Supp. 817, the court said: 
“The owner of the equity of 
redemption could not defeat the 
right of the mortgagee by a 
lease of the premises, and se- 
cure payment of rent in ad- 
vance. To hold that such rignt 
existed would open the door for 
successful fraud in every case 
of rent-productive mortgaged 
premises, where the security 1s 
inadequate for the payment of 
the mortgaged debt. All that 
would be necessary to secure 
rents from the time of default 
until there coulq be a sale un- 
der a decree of foreclosure and 
and the production of a deed by 
the purchaser, would be for the 
owner of the equity of redemp- 


NEW YORK 
25 Broad St. 

















A Complete and 7 
Reliable Service In 
Real Estate 
Securities 

Our Realty Investors’ Service 
Department specializes in sta- 
tistical information and com- 


prehensive reports on Real Es- 
tate obligations, 


Latest reports will be 
sent on request for LJ-1 


Amott, Baker & Co. 





tion to execute a lease, receiy- Incorporated 

ing rent in advance. During | 
150 Broadwa New York 

such period the earning power " ” ae 

of the property would be at the Teeghene Baotay oe 

mercy of such owners, even || PHILADELPHIA BUFFALO 


though it was utterly inade- 
quate to pay the mortgage debt. 
And when we consider the ob- 
stacles which may ‘be thrown in 
the way of the foreclosure of an 
honest mortgage, it is easily 
seen that fraud might arise out 
of such a condition which would 
be intolerable. It is sufficient 
now to say that, by the appli- 
cation of plain, equitable prin- 
(Continued on page 5 col. 1) 
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Legal Symposia 





There are throughout the State 
several 
yers who meet at frequent inter- 


informal groups of law- 
vals to discuss current questions 
of law. At the meetings of one 
of these groups, some member is 
requested to read a 
subject of general interest to the 
others, and this forms the basis 
for discussion. We can think of 
mhO MOre agreeable and instructive 
way for a lawyer to spend an oc 
casional evening. In the 
when judges rode on circuit and 
members of the bar congregated 
at hostelries wherever court was 
being held, there was a real op- 


paper on a 


days 


portunity for long evenings of 
companionship, The young law- 
yers profited greatly by this as 


sociation with their seniors at the 
bar and upon the bench. Today 
there is nothing to replace this 
Pleasant tradition. Bar associa- 
tions offer nothing comparable, 
nor indeed have they made any ef- 
fort to do so. But perhaps the 
modern counterpart will be found 
in this new symposium, —congen- 
ial,—even convival, let us hope, 

intellectual in the best 
the word, and with a fair share 
of solid learning. We hope they 
will continue to gain in popularity 
and that eminent lawyers and 
judges will give freely of their 
time to insure the continued in- 
terest which they have awakened. 


sense of 


GROUNDS FOR INSANITY 

Lawyer A.—‘I've gained my 
case, old boy, and my client es- 
capes the halter.” 

Lawyer B.—“How did you do 
it?” 

A.—“Now you ask me a hard 
one, The case had been given to 
the jury and they had been out a 
couple of hours, when they sent 
in a communication asking for in- 
structions, It turned that they 
only wanted to ask a very trifling, 
irrelevant question. They wished 
to know if the senior counsel for 
the defense, meaning me, was 
employed by the defendant or as- 
signed by the government. They 
were told that I was engaged by 
the defendant, Well, they returned 
to their room, and less than three 
minutes they again came into 


court with a verdict acquitting | 


my client on the ground of insan- 


+ “ity. I mever was so surprised in 


my life.” 
(Reprinted from the New Jersey 
Law Journal, 1887.) 














Drawing Of — 
Legal Instruments 


actor's business, trade or profés- 
sion. 

“Particularly, does the Commit- 
tee consider it contrary to public 
welfare and substantially to the 
public injury for one not licensed 
to practice law and who has an 
interest adverse to, or in conflict 
with, that of the parties toa trans- 
action, or either of them, and to 
the instrument evidencing it (or 
an interest which may be or be- 
come so), to select, adopt, adapt, 
draft, shape or otherwise prepare 
such an instrument. 

“These principles, in the Com- 
mittee’s judgment, apply to a 
real estate dealer, real estate 
agent, real estate broker, or sim- 
ilar representative ang intermed- 
lary, who, when his compensa- 
tion depends upon the successful 
closing and conclusion 


transaction, gives legal advice 


deal. The interests of one 
compensation so depends 
|} are necessarily and inevitably op- 


the 
whose 





__. | posed to those of the parties. His 


| interests will be favored, promot- 


| 


es and assured as against theirs, 


By Laymen | 





PROPER SCOPE OF LAY AO- 
TIVITY IN CONNECTION 
WITH DRAFTING OF LEGAL 
INSTRUMENTS DEFINED BY 
AMERICAN BAR COMMITTEE 


It is emphatically not in the 


public interest for one who has 


not been licenseqd to practice law 
to select or draft legal instru- 
ments without supervision, accord- 
ing to an opinion rendered by the 
Committee on Unauthorized Prac- 
Law of the 
Bar Association February 1, 
1936, after conference with a 
representative of the National As- 
sociation of Real Estate Boards 
The full text of the opinion is as 
follows: 

“It is the opinion of the Com- 
mittee on Unauthorized Practice 
f the Law of the American Bar 
Association that it is not against 
public interest or contrary to pub- 
lic welfare for one not 
to practice law, to appropriately 
fill in the blanks of a legal instru- 
ment which, within a reasonable 
time of its use, has been selected, 
or prepared, specifically for that 
particular use by one licensed to 
practice law who has also instruct- 


tice of the American 
on 


a 


licensed 


ed Such a user of the instrument | 


fully regarding the essential de- 
tailg requisite to execution and 
creation of a valid, legally opera- 
tive, instrument and regarding 
any further act of filing, recorda- 
tion, or similar step, prerequisite 
to protection of the parties and 
their rights. 

“Except as above stated, it is, 
in the Committee’s opinion, not 
in the public interest for one not 
licensed to practice law to select, 
to adopt, to adapt, to draft, or to 
otherwise prepare or shape, a 
legal instrument for use for a 
particular purpose, or under par- 
ticular circumstances or condi- 
tions, or in a transaction or deal- 
ing, Or as appropriate to the ac- 


complishment of specific objec- 
tives. 
“This is equally true whether 


the occasion for giving the advice, 
or rendering the service, or pre- 


| paring the instrument may seem 


to concern something simple, or 
that it seems to be done without 
compensation, or that it seems to 
be incidental or ancillary to the 





| ior Bar Conference will be held on 


if neither of the parties he is bring- 
ing together in the transaction ob- 
tains independent counsel or ad- 
vice, or makes, or causes to be 
competently made, a thorough, in- 


dependent inquiry into (a) the 
state and condition of the title, 
of existing incumbrances, and 


other matters substantially affect- | 
ing their rights and interests; or | 


(b) as to the suitability of the 
instrument and its provisions to 
actually contain and state the 


parties’ agreement; or (c) as to 


any other of numerous matters 
inquiry into, or investigation of 
which, may delay, substantially 


change, or even prevent, the deal 
entirely. 

“Such conduct is particularly 
reprehensible if the parties are 
urged, or caused, not to make 
such independent inquiry, or not 
to take such independent counsel 


on the representation that it is| 
unnecessary; that expense, time 
and inconvenience can be saved 


by not taking it; that the realtor 
is more competent to attend to 
it than any one else, and like 
statements.” 


BAR ASSOCIATION 
NOTES 


AMERICAN BAR ASSOCIATION 
Junior Section 

An open forum meeting of the 

American Bar Association, Jun- | 


| 
Friday, May 15, at 8 p. m. at the! 


| Commission Chambers, Newark | 
|City Hall. All members of the 


| 





bar are invited to attend. 


ATLANTIC COUNTY 
The preparation of a schedule 
of reasonable fees in negligence 
cases is now before the Atlantic 
County Bar Association. A com- 
mittee headed by Alfred E. F. Mc- 
Gee, President of the Association, 
is working out the schedule and 

will submit it for adoption. 


HUDSON COUNTY 

Advisory Master John A. Mat- 
thews will be guest speaker at the 
next meeting of the Hudson County 
Bar Association meeting, to be 
held May 21, 1986, at the Carteret 
Club, Jersey City. He will talk on: 
“We Lawyers.” There will be an 
election of three additional trus- 
tees as provided for by the new 
by-laws. The nomination commit- 
tee has recommended Peter Arta- 
serse, Frank Hastings, and Char- 
les Rooney. Nominations will also 
be made from the floor. 


of the) 


renders legal services or selects, | 
adopts, adapts, drafts, shapes or 
| prepares, the legal instrument 


used to consummate and evidence ! 


Legal Ethies 
QUESTION NO 339 
Attorney acting as counsel for 3 

State administrative body, un- 
covers grave and continuing vi- 
olations of State Laws by the 
body which, against advice of 
counsel, refuses to take remedial 
action. Attorney suggests dis- 
closure of derelictions to the 
public. Approved, 

An attorney acted as counsel 
to a public administrative body 
of the State of New York. Dur- 
ing the period that he was so en- 
gaged he discovered from the of- 
ficial minutes and records kept 
by that body, and generally in 
the course of his duties that this 
body was violating and was per- 
|mitting those under its supervi- 
| sion to violate the State Laws. 

These violations were grave, 
and he so advised this public ad- 
ministrative body but it refused 
and still refuses to act on said vio- 
lations. These violations have 
been disclosed to the appropriate 
public officials of highest jurisdic- 
tion. They have also refused to 
take any action. The attorney has 
severed his connection with this 
| body 
. 2 May the attorney regard his 
| Services as counsel to the public 
) administrative body as rendered 
| to the People of the State of New 
| York, as his actual client, and as- 





the latter? 
2. Is it proper professional con- 
cuct for 


ANSWER No. 339 

In the opinion of the Commit- 
tee, 
or not the “actual client” of the 
attorney is the administrative 
body or the People of the State 
| of New York is a question of law. 
| If, as a matter of law, the rela- 
| tion of attorney and client did ex- 
jist between the attorney and the 
| administrative body, then the 
| question whether or not the at- 
torney prohibited from 
closing the information described 
in this question is another ques- 
tion of law. Even if, as a matter 
of law, the relation between the 
two was not strictly that of at- 
torney and client, the right to 
disclose, in the circumstances of 
this case, may be affected by 
questions of law. The Committee 
does not undertake to pass upon 
questions of law. 

Assuming the facts stated in 





is 





| the question to be accurately set | 








sume that his primary duty is to 


the attorney to make | 
public the facts of public opinion | 
to move action to end the same? | 


the question as to whether | 


dis- | 


| 
| 
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TION 
“Venice under the Corporate 
Reorganization Act” by Lyman 
Mark Tondel, Jr. Minnesota Law 
Review, April 1936. 


JURISPRUDENCE: 

“Functional Nonsense and the 
Transcendental Approach” by VW al- 
ter B. Kennedy. Fordham Law le- 
view, May 1936. 


MISTAKE: 

“Mistakes and Statutes of L 
itation” by John P. Dawson, Min- 
nesota Law Review, April 193¢ 
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“Contextual Interpretation 
Statutes” by Frederick J. 
Sloovere. Fordham Law Reviev 
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of candidates for the New Jersey 
Attorneys’ and Connsellers’ Exam- 
inations to be held in October, 1936, 
assuring personal attention to each 
student. 


The course will commence om oF 
about June 15, 1936, and will con- 
sist of at least sixty-five lectures. 


Hours ef lectures are from 6:00 
P. M. until 8:30 P. M. (except Sat- 
urdays), and the course will be 
given at 45 Branford Place, New- 
ark, N. J. 


For further information write 
te MARVIN K. SCHLESINGER, 














forth, and if the question were|| 4s BRANFORD PLACE, NEWARK 
purely one of ethics, the answer NEW JERSEY 
ta the second question should be} 
in the affirmative. 
== = = 
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Page F, 
_e EE, Five 
cS 
eeesr MB rrent Decisions 
PRIODICArs 
LAW : Continued from page 3) 
achmen:: by 
Mississipy, s; no such result is per- 
1936 ang no such condition 
=. Eimita s) be tolerated.” 
ecg Pre f) the same effect is Olive v. 
‘ 201 A. D. 262 6. c., 194 N. 
‘supp 88; Sager v. Rebdor 
ity as a 3.) ty Co, 230 A, D. 106 5. ©. 
hs” by Envi, x. x. Supp. 314. 
aw Revi. (gs indicated, the lease was 
aide » October 1, 1932; its terms 
» five years, and the payment 
ANIZA. monthly rent in the sum of 
00. In November, 1933, the 
Corporate tgage was in default; interest 
by Ly van 53 in default; taxes were in ar- 
1esota Law rs. In the face of this situa- 
oa December 1, 1935, a de- 
j in the rent of approxi- 
stely forty per cent was made 
Aa ses »the balance of the term of the 
. dl a se. A rider denoting the de- 
y of rental appears to have 
Wen attached to but one copy of 
» lease—that one copy being in 
3 of L Be possession of the defendants. 
s0n,. Min. Newman's testimony that he ex- 
1 193¢ the lease with the attached 
nder to Lepore on August 7, 1934, 
ies not ring true to me. If such 
tion were the case, it does not seem 
J. site clear why Lepore, a comp- 
Revi stent lawyer, allegedly having 
mmowledge of the lease ang the 
ee attached rider, with the presumed 
——_ knowledge that the alleged 


oup | 





amen ied lease would substantially 
efect the title to the premises, if 
it were not “cut-off’’, would pro- 
eed with the foreclosure suit 
it taking appropriate action 
have these defendants joined 
parties defendants to the orig- 
inal foreclosure proceedings. It 
oes not seem reasonable to think 
that an intelligent and experienced 
ver would ignore such a situ- 
with its resulting effect. 
The fact that Lepore instituted in 
the District Court the dispossess 
Jroceedings against the defend- 
ants shows his good faith and his 
f in the soundness of his pos- 
It is quite evident that he 
either miscalculated, or was mis- 
tak in his conclusions. 

In Hinners v. Birkevaag, 113 N. 
J. Eq. 418, 67 Atl. 209, Vice 
Chancellor Fielder, among other 
said: 


things 





“This suit would have been 


nnecessary had complainant’s | field v. Marcellus, 68 N. J. L. 201. 


solicitors in foreclosure not 
ade a mistake.” 
am satisfied that Lepore’s at- 
de in the original foreclosure 
ceedings was based upon pure 
nd wholesome motives, and un- 
der the circumstances not to af- 
ford relief as prayed for, would, 

1 effect, be to impose an unfair 
nalty. In the Hinners case, su- 
a, Vice Chancellor Fielder fur- 
er said: 

“Of course complainant and 
his solicitors had constructive 
notice of defendants’ rights 
through the record of Skinner’s 
deed to defendants and com- 
plainant may have actually 
known that defendants were us- 
ing the right of way as means 
of access to their property, but 
I cannot hold on the evidence 


that complainant had actual 
notice of the extent of defend- 
ants rights.” 


The premises, I am convinced, 
are worth no more than the 
amount of the complainant’s mort- 
gage and the liens that were 
against it. Vice Chancellor 
Backes, in Shepard v. Barrett, 84 
N. J. Eq. 408, 93 Atl. 852, said: 

“The amount due to the com- 

Plainant was agreed upon by 


counsel in open court. That the || 


land is worth no more than the 
@mount of the complainant's 


a” 


mortgage is not denied. The | 

complainant offers to make a | 
grant of her legal title and to | 
surrender possession upon pay- 
ment of the amount due upon 
her mortgage. I will advise a 
decree that the defendant re- 
deem within thirty days, or be 
foreclosed.” 
I shall advise a decree that the 

defendants redeem within thirty 





COURT OF CHANCERY TO 
CHARGE FOR COPIES 


In the future, attorneys will 
be charged for copies of papers 
in the Court of Chancery, in 
accordance with P. L. 1920, 
Chapter 141, unless carbon cop- 
ies are forwarded with the or- 
iginal when it is filed, it was 
recently announceg by Edward 
L. Whelan, Clerk in Chancery. 








days of the date hereof, or that 
they be forecloseq in accordance 
with the prayer of the complaint. 


DIGESTS OF 
RECENT OPINIONS 


(Continued from page 1) 








MUNICIPAL CORPORATIONS — 
Removal of Police Officer—Re- 
view—Failure of Fair Trial— 
Unlawfulness of Conviction. 

New Jersey Court of Errors and 
Appeals } 

Johnson v. Wildwood 

April 30, 1936 

On appeal 
Reversed, 

Bleakly, Stockwell & Burling, for 
appellant. 

William George, for respondents. 

Perskie, J. 

The Supreme Court dismissed a 
writ of certiorari which had is- 
sued to test the validity of pros- 
ecutor’s dismissal as a police of- 
ficer of the City of Wildwood, (13 
M. R. 593, 180 A. 232) holding 
that it would have had little diffi- 
culty in setting aside the conviction 
and dismissal because of the dis- 
order of the trial, but for the fact 
that prosecutor’s objections were 
too vague and general to present 
proper grounds. 

Held: The entire atmosphere of 
the departmental hearing was dis- 
orderly ang tyrannical. It is clear- 
ly apparent upon the face of the 
record that prosecutor was given 
no opportunity properly to pre- 
sent his defense, that matters 
completely irrelevant were intro- 
duced against him, and that poli- 
tical considerations figured prom- 
inently at the hearing. 

Where the error appears on the 
face of the record, it has heen 
held that a general reason alleg- 
ing the unlawfulness of the con- 
viction (as is alleged here) is not 
too vague. Treasurer of Plain- 





from Supreme Court 





apparent| 


But, it is also 

that appellant has not been} 
given a fair trial. Although “fair | 
trial” is difficult to define, a trial | 
can certainly be said to be unfair | 
when “every normal person, pos- | 
sessed of average or ordinary abil- 
ity to distinguish between right 
and wrong, immediately senses 
the fact.” 

“We are not unmindful of the 
fact that a proceeding for the re- 
moval of a police officer is not 
governed by the strict rules ap- 
plicable to ordinary proceedings 
upon an indictment or in law or 
equity, but it does mean a tria! 
which insures the administration 








of ‘substantial justice’ otherwise 


the legislative interdiction ‘that 
(prosecutor) be given a fair trial 
is rendered nugatory.’ See, Ayers 
v. Newark, 49 N. J. L. 170, 9 N. 
J. Mis. R. 1105, 156 AT. Rep. 
782; McCran v. Gaul, 95 N. J. L. 


493, 402, 112 At. Rep. 341, af- 
firmed 96 N. J, L. 165, 112 At. Rep. 
603.” 

Reversed. 


INDEMNITY — Agreement to In- 
demnify Against Loss. 

New Jersey Supreme Court, 
sex County. 

St. Paul Mercury Indemity Com- 
pany v. Sedwitz. 

April 16, 1936. 

On motion to strike answer. De- 
nied. 

Glickenhaus & Glickenhaus, 
plaintiff. 

Thomas P. McKenna, for defendant 

Porter, J. 

American Wine and Liquor Cor- 
poration was granted a plenary 
wholesale liquor license by the 
State Alcoholic Beverage Commis- 
sioner, upon condition that it fur- 
nish a bond conditioned for the 
payment of acoholic beverage tax- 
es which might become due to the 
State. Plaintiff furnished this bond 
and obtained an indemnity agree- 
ment from the defendants. The de- 
fendants, inter alia, agreed by this 
indemnity agreement: 

2. “To indemnify the company 
from and against any and all 
liability, loss, costs, damages, 
attorney’s fees and expenses of 
whatever kind or nature which 
the Company may sustain or 
incur by reason or in conse- 
quence of executing any such 
bond or bonds as surety or co- 
surety or procuring, upon its in-| 


Es- 


for 





demnity, the execution tnneeet 
as aforesaid” etc, 
6. “That liability hereunder | 


shall extend to and include the | 
full amount of any and all mon-| 
ey paid by the surety or sureties | 
executing any such bond or 
bonds in settlement or compro- 
mise of any claims, suits andjor 
judgments thereunder in good 
faith under the belief that it or 
they were liable therefor, wheth- 
er liable or not, as well as of 
any and all disbursements on 
accounts of costs, attorney’s 
fees and expenses as aforesaid, 
which may be made under the 
belief that such were necessary 
whether necessary or not.” 

7. “That in the event of pay- 
ment, settlement or compromise 
of liability, loss, costs, damages, 
attorney’s fees, expenses, claims, 
demands, suits and/or judgments 
as aforesaid, in connection with | 


| 
any such bond or bonds, an cual 
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MAURICE C. BRIGADIER, ESQ. 


EXAMINATIONS will commence on 
June 22, 1936. This Course consisting of 63 lectures will be conducted 
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mized statement thereof, sworn 
to by an officer or officers of the 
surety or sureties making such 
payment, settlement or comprol 
mise Or~the voucher or vouchers, 
or other evidence of such pay- 
ment, settlement or compromise 
shall be prima facie evidence 
of the fact arid extent of the lia- 
bility of the indemnitors in any 
and all claims or suits hereun- 
der!’ 

The American Wine and Liquor 
Corporation was adjudged insol- 
vent. The State of New Jorsey 
filed a claim with the receiver for 
taxes due. Plaintiff thereupon sued 
defendants upon the above indem- 
nity agreement. Defendants an- 
swered, setting forth that no pay- 
ment had been made by plaintiff; 
therefore, plaintiff had not, as yet, 
suffered any loss and the action 
was premature. Motion is made to 
Strike the answer. 

Held: The agreement in suit is 
not an indemnity against liability 
(as in North v. North, 93 NJ. L. 
438, where the defendant agreed 
to save plaintiff harmless “from 
any and all liability or loss or 





damage”), but rather an indemnity 


~_-—-— 


against loss, and to save plaintiff 
harmless if and when plaintiff is 
compelled to pay a loss. It may be 
that the amount of the debt to the 
state may be changed, or it may 
be compromised or paid by the re- 
ceiver. In any event the plain- 
tiff has not yet paid any claim 
and, for all that appears, it may 
never be called upon or actually 
pay these taxes. 

Motion denied. 

(Continued on page 7 col. 3) 
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New Jersey State 


14. Smith was a holder of a 
promissory note for $500 in these 
words: 

January 10, 1936. 

Sixty days after date I prom- 
ise to pay to Robert Smith five 
thousand dollars. 

John Jones.” 

Smith endorsed the note to Hen- 
ry Brown for a consideration of 
$500 before maturity. The note 
having been refused payment ac 
maturity Brown sued Jones who 
pleaded lack of consideration for 
the note. Is the atfiswer good 
against a motion to strike? 

15. (a) X devises Blackacre to 
A for life, remainder to the heirs 
of B and C in fee. B has a son, 
John, and dies; C has a\son, James, 
and dies; A, a bachelor, dies. 
John dies, leaving a son, William, 
who claims an interest in Black- 
acre. What would you advise 
William regarding his interest? 

j (b) X devises Blackacre in fee 

: to his four sons, A. B. C. and D. 
The will states that they are to 
hold “as joint tenants.” A and B 
subsequently convey their inter- 
ests in Blackacre to C. C dies 
intestate, survived by his three 
brothers, A, B and D, leaving as 
his only heir a son, W. What 
are the respective interests of A, 
B, D and W in Blackacre? 

16. Jones died as a result of an 
accident caused by the negligence 
of Brown. He left him surviv- 
ing two minor children. Smith 
was appointed administrator ad 

._. « prosequendum, brought suit 
against Brown and obtained a 
judgment. Smith as adm. ad 
pro. caused an execution to be 
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Bar Examinations 


issueq on this judgment. Brown 
paid the judgment to the Sheriff. 
The Sheriff paid the money 
Green, the attorney of the adm. 
ad pros. Green absconded with 
the money. What are the rights 
and remedies ave.lable to Jones 
children ? 

17. 
executor de 


to 


(a) Jones being sued as an 
son tort, files an an- 
swer admitting that he is such 
executor and setting up that he 
has exhausted al] the estate which 
came to his hands in paying the 
physicians’ and nurses’ bills for 
the last illness of decedent, the 
costs of the funeral and a judg- 
ment which was recovered by one 
Brown against the decedent in his 
lifetime. Plaintiff moves to striks | 
the answer as setting up no de 
fense. Rule. 

(b) What was the common law 
theory on which the 
one as executor de 
predicted ? 





liability of 


| 
tort was | 


son 


18. (a) What degree of evidence | 
is necessary court | 
of equity to decree the reforma- | 
tion of a deed? 

b) what fundamental 
maxim is the doctrine of equita- 
ble conversion based ? 


to warrant a 


Upon 
| 


19 
sale 


Brown attended a Sheriff's 
February 4, 1936, where 
and lot were sold under 
forelosure. The Sheriff announcea 
that the highest bidder would be 
the purchaser subject to confirma 
tion of the sale by the Chancellor 
The 


on 
a house 


property was struck off to 
Brown, the highest bidder, at 
$4,000. The sale was reported 
by the Sheriff on February 8th 
and was confirmed February 17th 
However, in the meantime on 


February 7th the house took fire 


and was damaged to the extent 
of $2,000 
Brown now petitions the court 


either to be relieved from his bid 
or to have an allowances of $2,000 
on it. What should the court do? 
20 Smith, owner and operator 
of a duly licensed theatre in the 
city or T., advertised that the 
would give its ordinary 
theatrical performance on Sunday 
evenings. Jones whose dwelling 
the theatre, filed a bill 
for injunction and applied for an 
interim restraining order against 
the proposed operation of the| 
theatre on the ground that such 
operation being contrary to the 
Vice and Immorality Act would 
constitute a nuisance What 
should the court do? 

21. Green was the 
occupant of a house and lot on 
Main Street, in the City of B. 
Along the side of the house was 
a& gateway leading to a flagged 
passage along which tradesmen’s 
employes were accustomed to pass 
with Green’s knowledge to deliv-| 
er supplies to the back door of the 
house. On one occasion Brown, an | 
employe of the local butcher, en-| 
tered the gate in the usual way. | 
While walking along the flagged | 
path his attention was called to | 


adjoined 





owner and} 
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|} the houses built on piles. The R. 


ened 
| old line, by reason of smoke, odors 
|and noises made his property un- 


(c What mitat s re | 
’ at limitation is there | tenantable, and he sued the com- 
upon the rule that a suitor in | pany 
equity must come in with clean] .. , . 
ow ” ith clean | The company in its answer in 
hands ? 


each case set up its statutory au- 
thority, and in Brown’s case that 
its 
Jones’ 
were 
out 


| latter 


= 


a stpay cat in a tree afraid to 
jump down, about 20 feet away. 
He stepped off the path to assist 
the cat, fell into an excavation 
which had been left open con- 
cealeg from view by some shrub- 
bery under the tree and broke his 
leg. Brown sues Green. Can he 
recover? 

22. Jones sued Smith, summons 
issued October 1, 1935. The com- 
plaint contained two counts, one 
for the seduction of plaintiff's 
daughter,aged 16 on April 1, 1935; 
the other for crim. con. with 
plaintiff's wife on February 1, 
1935. Representing the defend- 
ant, what action would you take 
in the premises? 

23. Brown owned a house and lot 
in the City of X, near the line of 
the W. Railroad Co. Jones owned 
a house and’ lot in the next block 
to Brown's but equally near the 
Railroad Company’s The 
grounds on which the houses were 
built was originally meadow and 


line. 


R. Co. in widening its road under 
legislative sanction, put in lot 
filling which unsettled the 
groung of the neighborhood, loos- 


the piling under Brown's 


OQ 
+ 


a 


¢ 
OL 


ened 


| 
of these facts, the defendant hav- | 


ing faileq to offer any evidence of 
explanatory circumstances, plain- 
tifl moved for a directed verdict. 
The Court held that the doctrine 
of res ipsa loquitur applied and 
directed the jury to find a verdict 
for the plaintiff and submitted 
the case to the jury on the ques- 
tion of damages only. Defendant 
appeals on two grounds: (4a) 
That, assuming that the doctrine 
of res ipsa loquitur was applicable, 
it was error to direct a verdict 
for the plaintiff: (b) that plain- 
tiff had not shown himself to be 
free from contributory negligence. 
Rule on the appeal. 

26. On a trial for murder a wit- 
ness was called by the state for 
the purpose of identifying the 
prisoner as the one who fired the 
shot that did the killing. He 
stated that the prisoner was not 
the man. The prosecutor then 
over objection introduced the evi- 
dence of two detectives who testi- 
fied that the witness had told them 
that the prisoner was the man 
who had fired the shot. 

Was the testimony of the wit- 





house so that the edifice collapsed. 
Brown sued the company. | 

Jones’ house was not injured 
but he claimed that the opera-| 
tion of the railroad over the wid- 


line, being nearer than the 


construction work, and in 

case that its operation, 
conducted with care, with- 
negligence and without caus- 
ing any unnecessary damage 

Motion is made in each case to 
Strike the answer. Decide. 

24. Plaintiff depositor in a Sav- 
ings Bank met defendant whom 
he knew to be one of the direct- 
ors and said to him: ‘There are 
told that the bank 
is insolvent and I feel like draw- 


stories being 


ing out my money.” Defendant 
said: “Don’t lose your interest 
The bank is solvent. I am on the 
Finance Committee and I ought 


to know.” 

The bank stopped payment 
three months later and investiga- 
tion disclosed that it was insolv- 
ent at the time of the above con- 
versation. Plaintiff sued defend- 
ant for deceit ang his evidence | 
consisted of the above facts. | 
Court directed verdict for defend- | 
ant. Rule on appeal by plaintiff, | 
who, as a result of the above con- | 
versation with defendant, left his 
moneys on deposit with the closed | 
institution. 

25. Plaintiff, while in defend- 
ant’s drugstore, was invited by the 
to the rear part of the 
store where he was compounding 
a prescription. While there en- 
gaged in conversation, a box of 
soap fell from the shelf and struck 
plaintiff on the head. Upon proof 
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MESSENGER SERVICE 


nesses admissible? For what 
purpose, if any, could it be of- 
fered ? 

27 A manufacturing company 


was incorporated for a period of 
fifty years. Its charter expired 
in 1925, but through an oversight, 
the corporation continued in busi- 
ness for ten years afterward. In 
1933, with the approval of the di- 
rectors, the corporation gave a 
promissory note for the accom- 
modation of another corporation. 
The note is in the hands of a hold- 
er for value and is now overdue. 
(1) Has a manufacturing corpor- 
ation power to give an accommo- 
dation note? 

(2) If the company is liable, and 
you bring suit, upon whom would 
you serve process? 

(3) Are the directors personally 
liable ? 

28 (1) Wife obtained an abso- 
lute divorce, and the Court award- 
ed her $15 per week as alimony. 
Later, the wife being about to ap- 
ply for an increase, the husband, 
to prevent further litigation on 
the subject, agreeq in writing to 
pay her $40.00 a week. This he 
did for a short time and then de- 
faulted. Wife files a bill for spe- 
cific performance. Has the court 
power to consider the matter? 
(2) Divorceq wife, who has been 
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c Newark, yj spring Masonic Associa- 
5 ~ g Rutherford, New Jersey, 
lete wit: ‘pene y, Borough of Rutherford 
Box 168 : ging Spring Masonic Asso- 
ED To y , Make of Rutherford, New Jer- 
roughly ...% p 
Box a», vei fly and Ely Esqs., by 
7 Ely, Esq. 
, of Rutherford, Oliver T. 
rille, Esq. 
Atl. R om 
tl. Reptr, ~ Association of Engle- 
» US. od New Jersey; Cliffside 
& Phrase, 2nd anc Englewood, Abram A. 
ed. Dig. pn, Esq. 
s+ of Cliffside Park, Joseph 
bod Co., yarini, Esq., by Nelson New- 
H. AVE, 5, Assessor. 
‘o, I. hip of Lyndhurst, Mr. John 
Woods, Assessor. 
,; Masonic Temple Associa- 
of Hasbrouck Heights, New 
, r Juli A q : 
H COMPAyy y, Julius A. Kepsel, Esq 
d 1924 “" Bxgh of Hasbrouck Heights, 
C. CAna! 6-544) Arthur W. Kopp, Assessor. 
Real Pstate Masonic Association of Ram- 
er New Yor Me J. W. and E. A. DeYoe, 
e512 bs, by E. A. DeYoe, Esq. 
, 4 Abstract nic Temple Association of 
2g — etwood, New Jersey, George 
ag Service APYeeaNn, EXsq. 
er, | 
“1 any gndship Square Club, DeBaun 
dey "acté [iiand Westervelt, Esqs., by Warn- 
bd Former er Westervelt, Jr. ,Esq. 
— pough of Park Ridge, Howard 
ES —§ Mackay, Esq. 
ity jpine Masonic Temple Associa- 
———._. ™ tion, Judson B. Salisbury, Esq. 
} t ! 
an, prough of Closter, C. Conrad 
— | Schneider, Esq 
anes te Craftsmen’s Club of Palisades 
Enn Park, Eisenstein & Eisenstein, 
TIONEER Esgs., by Max Eisenstein 
at a ge' | borough of Palisades Park, Jo- 
——_ | *Ph Kearney, Esq. 


a fasons Building Company, Win- 
ne and Banta, Esqs., by John 


‘779 

Christie, Esq. 
a Village of Ridgefielg Park, Sydney 
,O. V. Stoldt, Esq. 
ler Filed September 10, 1935 
Plants WEAVER, President: These 
IpPlies cases present a common question 


kN. J of law, and in the main a common 
| HB cuestion of fact. While each case 


a 
————= # *25 heard separately, counsel] have 
‘onomy agreed that the testimony in the 


case of Warner W. Westervelt, 
Jr. Freq V. R. Bates and Alfred 
tere’ [a |. Holley, as Trustees for Pioneer 


ORK Lodge No. 70, F. & A. M., v. City of 
ICE Hackestown, 59 N.J.L.J. 126 should 
aL Me apply toallof thecases, so far as 
ee 


the objects and purposes of Masonic 
Associations are concerned. Coun- 
sel in all cases were permitted to 
W examine and cross-examine the 
Witnesses in this case and the tes- 


Seal 


ais ee alee 4 . 
Res 


DIGESTS OF 
RECENT OPINIONS 


(Continued from page 5) 


owned by a holding company, 
within the provision of Section 
203, subdivision 4, of the Generali 
Tax Act of 1918, as amended by 
P. L. 1931, page 904, which ex- 
empts: 

“* * * All buildings owned or 
held by an association or corpor- 
ation created for the purpose 
of holding the title to such 
buildings as are actually and ex- 
clusively used in the work of 
two or more associations or 
corporations organized exclus- 
ively for the moral and mental 
improvement of men, women 
ang children; * * * together 
with the land upon which the 
same is erected and the person- 





DIVORCE — Jurisdiction To Set 

Aside Foreign Dé€cree. 

New Jersey Court of Errors and 

Appeals 
Greensaft v. Greensaft 
April 24, 1936 
On appeal from Chancery. Re- 

versed. 

Joseph Fishberg (Samuel D. Fer- 
ster), for respondent. 

Simon & Cohen, for appellant. 

Lloyd, J. 

The husband filed his bill pray- 
al property contained and used | ing that the wife be restrained 
therein.” |from prosecuting a pending di- 

= : |vorce action in Arkansas, and 
The petitioner holds the title to |from conveying or encumbering 
the property for Boiling Spring certain lands alleged to have been 
Lodge No. 152, Free ang Accepted | purchased in the wife’s name by 
Masons, which uses the building | the husband. 
with other Masonic Associations.| The proofs showed that the par- 


. |ties had lived in Belmar until the 
© s f maintaining the 
7 eee « ad latter part of 1931. The husband 


building is divided among the var- | then moved to New York, and lat- 
ious associations using it. It is | er the wife went to Arkansas, 
used for no other purpose and no/| where she resideq when the Dill 
revenues are derived from its use. was filed. . 
| The Court of Chancery granted 
Boiling Spring Lodge No. 152,! a final decree declaring the Ark- 
|Free and Accepted Masons is not | ansas divorce (which had been ob- 
la corporation of New Jersey, but | tained by the wife pending the 
has a charter under the Grand | Chancery hearing here) null and 
Lodge of Free Accepted Masons | void, and directing her to apply 
of the State of New Jersey.|to the Arkansas court to secure 
The Board has determined that the vacation of its divorce decree. 
Spring Lodge No. 152, Free and| No attempt was made by the 
Accepteg Masons of the State of | husband to secure the relief pray- 
New Jersey is not organized | ed for concerning the real prop- 











exclusively for the moral and/jerty in this state. The decree 
mental improvement of men,/| (presumably drawn by the hus- 
women and children. See the | band’s solicitor) is silent on that 


opinion of this Board filed today | point, and at the conclusion of 
in the case of Warner W. Wester- | the case it was stated without 
velt, Jr., Fred V. R. Bates and Al- penmgenesenyy that the properties 
freq T. Holley, as Trustees for Pi- | were under foreclosure, and neith- 
oneer Lodge No. 70, F. and A. M.|er party would derive any bene- 
v. City of Hackensack. | fit from them. 


The Board finds that Boiling | Held: The jurisdiction of the 


Spring Lodge No. 152, Free |court to adjudicate the validity of 
and Accepted Masons, and |the foreign divorce must rest, if 
the other Masonic Associa-|4t all, upon the residence of one 
tions using the building are | of the parties in this State. Floyd 


not organized exclusively for the | V- Floyd, 94 N. J. Eq. 661. 
moral and mental improvement of| /* is obvious that the husband 
men, women and children, and that | ¥25 domiciled in wow York. The 
the building to which petitioner wife was either a resident of Ark- 
holds title is not useq exclusively | #7545, or if it be considered that 
for such purposes. This finding | her domicile SeRowse that of the 
applies to all other Masonic lodges | husband, of New York. The alleg. 
and their affiliated associations |#tions in the bill concerning a 
using the buildings involved in | trust relationship in the preperty. 
these appeals. There can be no | re not in good faith, but were in- 
doubt that Masonry is a secret | troduced solely to induce the court 
fraternal socety, limited to select }of Chancery to assume jurisdic- 
persons, and that Masonic Associ- |tion of the cause. 
ations are not organized exclus- Reversed. 
ively for the moral and mental 
improvement of men, women anc 
children. 

All of the other appeals are 
made by holding companies upon 


N. J. Bar Questions 


NEW JERSEY LAW. JOURNAL, THURSDAY, MAY 14, 1936 


” re > vy 


—- ere er - 


his marriage gave a mortgage on 
tract No. 3 for $2,000. The hus- 
band left personal property ample 
to pay the bonds and mortgages. 
Complainant files bill against the 
devisees and* the executors and 
calls upon the executor to exoner- 
ate the lands from the mortgages. 
(1) Does the“ttectrine of exoner- 
ation exist in this State? 

(2) Is the complainant entitled to 
dower in the three tracts, exoner- 
ated from the lien of the mort- 
gages? 

30. The vice president of a for- 
eign corporation, and B, both non- 
residents, came into this state 
voluntarily, as witnesses, to give 
testimony Yefore a Supreme 
Court Commissioner in a suit in- 
volving the foreign corporation. 
At the noon recess, while still in 
the Gommissioner’s office, the 
vice president was served with a 
summons, and B, the witness, was 
held on a ne exeat. Motion to 
set aside process and writ. Rule. 


31. A died intestate on July 20, 
1934, leaving an estate of $60,000, 
half in real estate and the balance 
in personal property. He left him 
surviving a nephew of the half 
blood, and a niece of the whole 
blood; also two children of a de- 
| ceased niece of the whole blood. 
How should the estate be divided? 

32. Sale of infant’s lands, (1) In 
which Court would you make ap- 
plication, and briefly, what is nec- 
essary to be shown? 

(2) By whom should the petition 
be filed? 

(3) By whom should the deed be 
given? 

33. (1) A wife deserted her hus- 
band while they were living in 
New York City. Husband moved 
to New Jersey, and about three 
years later tried to induce wife 
to return. She refused. Husband 
files petition for divorce. The wife 
who is desirous of obtaining a di- 
vorce, came into the state in order 
that personal service might be 
made, and voluntarily appeared in 
Court at the hearing, but made 
no defense. Is this conduct col- 
lusive ? 

(2) Husband and wife, both ex. 
tremely anxious to obtain divorce, 
agreed that the wife, at her own 
expense, should file a petition; that 
no defense should be made by the 




















JAMES F. McNAMARA 


TITLE BXAMINER 


Mays Landing, N.J. Phone 138 
Abstractors Ass’n 


Member Title 
oN. J. 





Camden County 





At Your Service 
TITLE ABSTRACT COMPANY 
Clinten I. Evans, Pres. 


8S. W. oor. 6th and Cooper Sts. 
Camden, N. J. Phone Camden 5560 

Member of Title Abstractors 

Association of New Jersey 





Ocean County 





CENTRAL JERSEY 
TITLE COMPANY 


TOMS RIVER, N. J. 
Phone 1364 








Monmouth County 





FREEHOLD 128 
898 


OHARETTE B. HORSTER 
Title Examiner 


12 WEST MAIN STREET 
FREEHOLD, N. J. 














THOS W. MAHAR 
Title Offices 


5 West Main Street, Freehold, N. J. 
FOUR EXPERIENCED EMPLOYEES 
PHONE 647 





Passaic County 








(Continued on page 8 col 2) 





Reliable — Economical — Prompt 
BARTLEY SCHWARTZ 


TITLE SEARCHER 
Kitay Bldg. SHerwood 2-5555 
262 Main St. Paterson, N. J. 








= 





PARRISH & READ, Inc 


180 FEDERAL STREET 





PHOTOSTATS 


LEGAL PHOTOGRAPHY--BLUE PRINTS 


CAmden 2709 


CAMDEN, N. J. 














a rw 


OFFICIAL APPELLATE PRINTERS 








— fr? "\ie) 


timony has been considered as 
_ Part of the record in each of the 
above captioned appeals. 

. We shall deal with the facts in 
Boiling Spring Masonic Associa- 
tion of Rutherford, New Jersey, 
v. Borough of Rutherford, as the 
facts in that case are similar to 
those in the other cases, with few 
slight exceptions. 

Boiling Spring Masonic Associ- 


lands, buildings and personal pro- 
perty. However, this is immater- 
ial to the conclusions we have 
reached. In some of the cases, 
organizations such as religious or- 
ganizations, in no way affiliated 
with Masonry, have been permitted 
to use the buildings. This does not 
affect our conclusions. 


Having failed to meet the stat- 
utory test, the appellants are not 


Counsellors—1936 
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band consults you as to his liabil- 
ity. 

29. Complainant marrieq Gray 
on December 14, 1920. He died 
August 29, 1929. At the time of 
marriage, and until his death, he 
was seized of three improved 
| tracts of land. Tract No. 1 was 
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ation of Rutherford, New Jersey, 
is a holding company, incorporated 
in this State under “An Act to 
Incorporate Associations not for 
Pecuniary Profit,” and is the own- 
er of land, improvements and per- 
sonal property situate in the Bor- 
* @ * ough of Rutherford and assessed 
for taxation for the year 1934. 

* The appeal concerns the assess- 
ment upon improvements only, no 
appeal having been taken from the 
\ —* assessment on land or personal 
property. The appellant presents 
@ claim for exemption of the build- 
ing upon the ground that it is 











entitled to the exemptions claimed. | encumbered by a mortgage given 
The action of the Bergen County | by him before his marriage to se- 
Boarg of Taxation in denying the | cure his bond; and tract No.2he 
exemptions is affirmed and the ap- | purchased prior to his marriage, 
peals are dismissed. subject to a mortgage and after 
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Atlantic County 
Supreme and Circuit: 
Hon. Wilfred H. Jayne 
Clerk—Elizabeth Reis 


Cases willbe tried from May 25 


to June 6th. 
Motions will be heard Fridays a 
Atlantic City. 
Bergen County 
Supreme and Circuit: 
fion. Edwin C. Caffrey 
Clerk—BPugene H. Jorel 
“High number—446 


Motions will be heard Friday, 


May 15th and June 5th. 
Common Pleas: 
Hon. J. Wallace Leyden 
Clerk—Frederick U. Hillers 


High number 197 (day call), 252 


(weekly call). 

Camden County 
Supreme and Circuit: 
Hon. V. Claude Palmer 
Clerk—Joseph E. Halpin 


Motions are heard every Fri- 


day. 

High number, 41. 

Oumberland County 

Supreme and Circuit: 

Hon. Samuel M, Shay 

Clerk—Frank G. Wettstein 

Cases tried May 4 to May 22 

Judge Shay will hear motions 
for Hunterdon, Salem, Cumber- 
land and Glouster Counties at 
Camden on Friday, June 5th. 

Essex County 

Supreme and Circuit: 

Hon. William A. Smith 

Clerk—John F. O’Brien 

Will hear motions May 22. 

Judge Porter is now trying cases 
in Passaic County with Judge 
Wolber. 

Hon. Joseph L. Smith 

Clerk—John Hayden 

Will hear motions, Friday, 
15th. 

High number—1500 (weekly 
1450 (day call). 

There will be no weekly 
made in the Supreme and 
cuit Courts May 15 

Common Pleas: 

Hon. Richard Hartshorne 

Clerk—William R. Cohen 

Will hear motions, Friday, 
22. 

Hon. Walter D. Van Riper 

Clerk—David Hahn 

Will hear motions, May 15. 

High number—260 (weekly call) 
241 (daily call). | 

There will be no weekly call | 
made in the Common Pleas Court | 
Friday, May 15th. 

There will be no trials of Com- 
mon Pieas Civil cases until Mon- 
day, May 25th. 

Hudson County 

Supreme: 

Hon. Henry EF. Ackerson 

Clerk—John P. Dalton 

Will hear motions Friday, May 
8th. 

Bigh number—450 (weekly oall) 
450 (day call). 

Cireult: 

Hon. Thomas Brown 

Clerk—Thomas J. Gillen 

Will hear motions Friday, May 
15th. 

High number—225 (weekly call) 
218 (day call). 

Common Pleas: 

Hon, Thomas H. Brown 

Clerk—Joseph Kelly 

High number—(weekly call) 689 
(day call) 631. 

Due to Judge Meaney’s illness, 
Judge Brown is now trying both 
even and odqg numbers. 

Hon, Thomas F’. Meaney 

Clerk—Charles 5. Doijan 

Judge Meaney is not trying cas- 
es as he is ill. 

Motions are heard by a Crimina] 
Court Judge on Fridays. 

Hon. Robert V. Kinkead and 


May 
oall) 


call 
Cir- 


May 


Criminal matters’ this term. 
Mercer Coutity 
Sureme and Circuit: 
Hon. A. Dayton Oliphant 
Clerk—Charles P. Hutchinson 
High number—33 
t Motions will 
May 22nd 
Ocean County 
Hon. Rulif. V. Lawrence 
Clerk—Granville M. Price 


22nd 
Motions heard Fridays. 
Passaic County 
Supreme and Circuit: 
Hon. Joseph G. Wolber 
Hon. Newton H. Porter 
Clerk—Saul Lippman 


High number—976 (weekly call 

957 (day call). 
Union County 

Supreme and Circuit 

Hon. Frank L. Cleary 

Hon. Wilfred H. Jayne 

Clerk—Raymond Schneider 

High number—80 (weekly call) 
4 (day call). 


Circuit Court motions, 
May 22nd, at Elizabeth 

Common Pleas: 

Hon. Edward A. McGrath 
Clerk—Edward Schoenlank 





| High number—311 (weekly cail) 


| 309 (day call). 


| Hon. Lloyd eThompson 


day, at Court House, Elizabeth. 


| Bar Questions 


(Continued from page 7) 


be heard Friday, | 


Cases tried from May 11 to May 


writ valid? 
(2) Defendant appeals to the Court 
of Errors and Appeals from a 
judgment entered against him in 
the Court of Common Pleas on a 
verdict of the jury. Is the appeal 
proper ? 
(3) Suit tried in the Circuit Court 
involving important constitutional 
questions. In order to have it de- 
pasgpengee quickly, appeal was tak- 
}en to the Court of Errors and Ap- 
peals. Is appeal valid? 
(4) Orphans’ Court made an order | 
declaring the estate of the decedent | 
insolvent and ordered a sale by the | 
| administrator. The sale was con-| 
firmed, and one of the heirs brings | 
certiorari to set aside the proceed- 
/ ings, on the ground that he did not | 
| receive personal notice of the sale. | 





obtain an order of publication, and 
where should it be advertised in 
this case? 

| (3) To whom would you issue ex- 


ucation, who Was adp 
bar last fall "has operey 
es at 644 Bergenline 4. 
New York. 




































Motions are heard every Friday 


Hon. Frank L. Cleary will hear | 
Friday, H 


hears 
|Common Pleas motions every Fri- 


| 
| tion? 

(2) In case of a suit against a lun- 

atic, how is the summons served? 

| (3) How, and by whom, is a sum- 
mons served in an action at law 
}in which the Sheriff is a party? 
| (4) In an action at law against 
“The Real Estate Corporation,” a 
| partnership, consisting of A, B and 
C—to whom should the summons 
| be directed, and how served? 
| (5) In an action against an unin- 
|corporated society of eight mem- 
bers, to whom should the summons 
be directed and how served? 

37. U, the owner of one hundred 
shares of X Finance Company, 
| pledged the stock as collateral with 
| the Trenton Trust Company. A 
| had a judgment against U and is- 
|} Sued execution on February 4, 
1935. The Sheriff went to the of- 
fice of the X Finance Company and 
| fave notice of the judgment and 
| execution, and declared that he 








husband; 


went to New York and lived there 
lover two years. Each engaged a 
lawyer, and after conferences it 








was decided that reconciliation 
was impossible, and the husband 
| filed a petition for divorce To 


| save expense, wife’s lawyer ac- 
| knowledged service of a certified 
copy of the petition and citation 
An appearance was entered with 
the clerk by the wife’s solicitor, 
and afterwards an answer filed. Is 
the defendant properly in Court, 
and has the Court jurisdiction? 

34. Green's will was probated by 
the Surrogate of Essex County 
The legatees were A and B, with 
the residue to C. Suit is brought 
by A for the recovery of his legacy 
One of the executors resides in 
Jersey City, and the other in New 
York. 

(1) When may such suit be main- 
tained, and what condition 
precedent to bringing such suit ? 
(2) What courts have jurisdiction ? 
Whom would make parties 
and how would you bring the par- 
ties into Court? 

35. (1) Defendant, 
arson, caused a writ of error to is- 
sue out of the Court of Errors and 
Appeals to the Oyer and Terminer 
by consent of the parties. Is the 


a 


is a 


you 


convicted 


after the divorce was | /evied on the stock standing in the 
granted, the husband to reimburse | "4me of U 


the wife. Is such conduct collus- | 
ive? 

(3) Husband and wife lived in 
Newark. Wife left husband and 


of | 


Later Z obtained a judgment 
| against U, on which execution was 
jissued, and on July 5, 1935, the 
Sheriff went to the office of the 
Trenton Trust Company and the 
certificate of stock was exhibited 
| to the Sheriff. He took it in his 
| hands and announced that he levied 
upon said certificate by virtue of 
an execution under Z’s judgment. 
| The certificate was then redeliv. 
|} ered to the Trust Company, and 
| later the stock was sold by the 
| Sheriff to Y, under Z’s execution, 
subject to the claim of the Trenton 
Trust Company. 


Should the certiorari be sustained? | 
36. (1) How is a summons serv- 
ed, and by whom, in an action at 
j|law against a domestic corpora- 
























































povmapenr and how should the prop- 
lerty be advertised? BERK’S —— 
r Z 
40. Defendant, a tenant, occupied Terminal Print px. N 
| premises covered by a mortgage de ; ee 
| which was in default. The mort- ae ; 
| Bagee, without bringing foreclos- Telephone MArket 3) ges 
ure, served tenant with a notice Same Day Servig U 
demanding that he pay the rent ae Rece 
to the mortgagee. The tenant ae Se 
complied with the demand. Later, H. B. BERKOWIN os 
a demand for rent covering the Public Service Te pax TGA 
same period was made by the Newark, N. 3. Effect of 
mortgagor, the owner of the prem- yortgase 
}ises, and upon refusal mortgagor : chancery 
brought suit against the tenant, as poial B 
claiming that he was entitled to WILLIAM A. *1 'y, Mongiel 
| the rents until a receiver was ap- Detective A vency wc 27, 14 
| pointed. Decide. Our organization consists o axceptio 
fully traimed specialists in pa“ ¢. 
tive and Secret Service amy pxcepulo 
Personal, Civil, Domestic ay a 
| P ] nancial affairs of any nap orge VY: 
ersona S No charge for consultat a 
51 East 42 St., New York a = 
Tel. MUrray Hill 2-s4giigurt P Boy 
SENATOR MOORE ADMITTED —_ yey, for 4 
| BEFORE U.S. SUPREME COURT | ays, V. © 
| Uniteq States Senator A. Har- | en a Complain 
| : | DETECTIVE BUREAU sort 
| ry Moore was recently admitted | 96 pamet PLACE yan mortes 
| to practice before the United || Newark, N. J. Mitchell 24 by jefendal 
| States Supreme Court. cae Eat Loe Ti inc —e‘e 
———- 1] New York Office: ganna & 
. ’ }]} 507 Sth Avenue. VAr dale 
HAHN CANDIDATE FOR peld 
TAX COLLECTOR | TRANSLATIONS am = 
Elis A. Hahn, Newark attorney, spat as 
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Legal Subjects—Barmore Collection—Paintings 
Etchings—Sporting Printe—Art Objects. 


Artistic Framing Correspondence Invited 





| (1) Ts the sale valid? 
, (2) What comments have you to 
make upon the validity of the le-| 
vies above referred to? | 
38. A presents a note to the ord- 
er of a finance company signed by | 
B, and asks C to endorse it. C| 
complies. The note was not paid, | 
and suit is brought against B rang 
C. It is admitted that the signa- 
ture of B is a forgery. Are they, 
or either of them, liable? | 
39. Complainant, who lives in| 
Mercer County, is foreclosing 4| 
mortgage covering land partly in| 
Mercer and partly in Middlesex | 
County. The defendant A lives in| 
Essex, the defendant B in Middle- | 
| sex, and defendant C lives in New | 
| York City. | 
|(1) How would you bring the de- | 
| fendants into Court? | 
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“HAVE IT REPORTED—THE 


Supreme Court Examiners 
Masters 
Notaries Public 


im Chancery 





Hon. James R. Erwin are hearing 








Donegan, Slavin & Kabot 


Court Stenographers 
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24 COMMERCE 8T. 
NEWARK, N. J. 
MArket 2-2535 




















Special Service System, Inc. 


vtheee 
AMOR CHANGE. William C. Fay, President 


Va! 1068 Broad Street Newark, N. J. 8 
o a Mitchell 2-2788 


Specialists in “Concealed Asset” Reporte; Insurapce 
Claim and Moral Hazard Investigations ANYWHERE 


2 MATIONWIDE 
HOOKUP 
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— Titles Insured 


A Company that specializes selely in the examination and 
insusing of titles to real estate 


LAWYERS TITLE GUARANTY 
COMPANY OF NEW JERSEY 


ORGANIZED 1927 


7 1TELSON PLACE NEWARK, N. J. 
Opposite Essex Courty Hall of Recerds a? 
Tel. Mitehell 2-7875 


Insures titles to real estate in any part of 
! Northern New Jersey 








RATES ON REQUEST 











